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Oh etober 19, 1984, Respondent Rgi Agricul tural

Services, Inc., (Rg) filed a notion requesting the Agricul tural Labor

Rel ations Board (Board or AARB) to issue an interimdecisioninthis
natter. Hg argued that it would be contrary to both federal and state
lawfor the ARBto order HRgi toreinstate or pay back wages to
discrimnatees who are ineligible for enploynent in this country because of

their status as undocunented al i ens.y

= W assune, wthout deciding, that such terns as "illegal aliens" and
"undocunent ed al i ens" have no particular neaning, either in fact or in |law
W note that the Lhited Sates Suprene Gourt has enpl oyed those as wel |l as
additional variations of the terns including but not limted to. "MxXican
Nationals present illegally inthe Lhited Sates wthout visas or
inmgration papers authorizing themto work," "undocunented alien
enpl oyees, " "illegal entrants,” and "immgrant aliens.” (Sure-Tan, Inc. v.
National Labor Rel ations Board (1984) us [104 S Q. 2803
(hereinafter Sure-Tan).) For present purposes, we interpret all such
references to denote aliens who are subject to deportation under the
f eder al

(Fn. 1 cont. onp. 2)



Because of the inportance and general interest of the issue
presented, we schedul ed the natter for oral argunent and invited nunerous
interested parties to present their views both inwiting and orally.

Suppl enental briefing on certain questions raised at oral argunent was al so
invited and recei ved. pon consideration of all argunents presented, and
for the reasons stated bel ow we have decided that the US Suprene Gourt's
limtation of renedies for departed undocunented al i ens announced

inSure-TanInc. v. NNRB supra,  US _ [104 SQ. 2803] is not

"appl i cabl e precedent” under section 1148—Z of the

Agricultural Labor Relations Act (ALRA or Act). Mbreoever, we have
considered and rejected the contenti on of Respondent and sone amici that
the ALRB shoul d or could condition rei nstatenent and backpay awards on a
discrimnatee' s inmgration status in order to avoi d preenption by federal
inmgration | ans. =

(F. 2 cont.)

Inmigration and Naturalization Act (INY 8 US G section 1101 et seq.,
because they fail to qualify for an exenption under that statute which

would legal Iy entitle themto work in this country. Werever any of the
foregoing terns are utilized herein, they are used advi sedly.

2 Al section references herein are to the Giiforni a Labor
de unl ess ot herw se speci fi ed.

g As we find i ndependent grounds for declining to condition
rei nstatenent and backpay on a discrimnatee' s inmgration status, it is
not necessary for us to reach the question of our authority under Article
I1l, section 3.5 of the Gdifornia Gnstitution which prohibits an
admni strative agency from

...refus[ing] to enforce a statute on the basis that federal
law or federal regulations prohibits the enforcenent of such
statute unl ess an appel l ate court has nade a determnation that
the enforcenent of such statute is prohibited by federal |aw or
federal regul ations.
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| nt r oduct i on
In Rgi Agricultural Services, Inc. (1983)

9 ALRB Nb. 31, three of Respondent’s enpl oyees were di schar ged,

ostensi bly because they were illegal aliens. W& concluded that they had
actual |y been di smissed because of activities protected by section 1152
of the Act.fv W therefore ordered Hg to reinstate those farnnorkers
and to nake themwhol e by paying themfor any | ost wages, plus interest.
R g sought delay of our decision on the basis that Sure-Tan was then
pending before the US Suprene Gourt. Inrefusing Rgi's request, we
stated:

SQubsequent to the issuance of the Administrative Law Judge' s (ALJ)
Deci si on, Respondent noved this Board to defer ruling on the issue
of reinstatenent of undocunented workers, as an appropriate renedy
under the Agricultural Labor Relations Act (Act), until the Lhited
Sates Suprene Gourt decides Sure-Tan, Inc. v. NNRB (7th Gr. 1982)
672 F.2d 592 [ 109 LRRVI2995]; cert. granted, S Q. Gase No. 82- 945,
51 USL W 3646 (Mrch 8, 1983). W& are not persuaded that the
Sure-Tan case is sufficiently related to the instant case to justify
devi ation fromour usual practice of treating all agricul tural _
enpl oyees ali ke, regardless of their immgration status. (See Mni
Ranch Farns (1981) 7 ALRB Nb. 48.)

(Rgi, supra, 9 ARBNo. 31 at p. 2, n. 4.)

4 Section 1152 provi des:

Enpl oyees shal | have the right to sel f-organization, to form
jorn, or assist |abor organizations, to bargain collectively
through representatives of their own choosing, and to engage in
other concerted activities for the purpose of collective

bargai ning or other nutual aid or protection, and shall also
have the right to refrain fromany or all of such activities
except to the extent that such right nay be affected by an
agreenent requiring nenership in a labor organization as a
condi tion of continued enpl oynent as aut horized i n subdi vi si on
(c) of Section 1153.

This section is substantially identical to section 7 of the NNRA (See 29
UuscC §157.)
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Pursuant to section 1160.8 of the Act, Rg petitioned the
Glifornia Qurt of Appeal, Hrst Appellate Dstrict, Dvision Two for a
wit of reviewof our Decision, arguing in part that our Qder requiring
reinstatenent of aliens in Giifornia wthout docunentati on was in
violation of federal and state law Followng the denial of the petition
for awit of reviewon March 28, 1984., Hg sought hearing before the
Glifornia Quprene Qurt. Inits brief in support of its request for
hearing, Rg again argued that our Qder inthis case requiredit to
encour age undocunented discrimnatees to violate federal law Hearing was
deni ed on June 13, 1984, by the Gdifornia Suprene Gourt.
n June 25, 1984, the US Suprene Gourt issued its decisionin

Qre-Tan. Thereafter, RHg filed the instant notion for an interimruling
on the appropriateness of our Qder in the underlying case. (O Noveniber
28, 1983, we notified the parties and interested persons of the schedul i ng
of oral argunent on the above request for an interimruling. Specifically,
we sought argunent on the fol | ow ng i ssues:

Wet her and to what extent the decision of the Lhited Sates

%Bg]e,neogélrg elsnt (?J Ir |en1-|r?n t \r/fe pl\(lgﬁgr(é? 8th)e Aor |uca tWal[ 1EzzallborS a

Rel ations Board to renedy unfair |abor practices coomtted agai nst

hooe S cyeen o orc Tenbers OF & bel get i e LT St 1L 68 1O

be nade whol e for their loss of pay and benefits resulting from
their enpl oyer's refusal to bargain.

HITTTTTEETTTT T
HITTTTTEETTTT T
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Fol ow ng oral argumant,g’/ briefs were al so permtted on
I ssues raised during that argunent. The Board has considered Hgi's
notion for an interimruling and the response thereto, the openi ng and
suppl enental briefs recei ved fromthe parties and amci curiae, and the
presentation of the representatives at the oral argunent.
The Sure-Tan Hol di ng

In Sure-Tan, the Suprene Gourt revi ewed a deci sion of the

National Labor Rel ations Board (N.RB) which found that two snal |l | eat her

processing firns, constituting a single integrated enpl oyer, violated
section 8(a)(l) and (3)97 of the NNRA by informing the Inmgration and
Naturalization Service (INS of the presence of undocunented aliens in
its work force inretaliation for its enpl oyees' union and protected
concerted activiti es.

LTI

LTI

¥ February 28, 1985, the WFWfiled a notion to expedite this
Decision, joined in by the General Gounsel. In our consideration of this
natter, we have taken into account the notion of the UPWand General
Qunsel .

el Section 8(a)(3) of the National Labor Relations Act (NLRY) provides,
in part:
It shall be an unfair labor practice for an enpl oyer

* * *

(3) By discrimnation inregard to hire or tenure of
enpl oynent or any termor condition of enpl oynent to

encour age or di scourage nenter ship in any | abor
or gani zat i on.
(29 USC § 158(a)(3), identical to § 1153(c) of the
ALRA)
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Inpart 11Bof its decisi on,z/ the Qourt stated that
"counterintuitive though it nay be, we do not find any conflict between
application of the NNRAto undocunented aliens and the nandate of the
[INy." The Qurt found that "enforcenent of the NRAwth respect to
undocunent ed al i en enpl oyees is conpatible wth the policies of the
INA" The Qourt reasoned:

|f an enpl oyer realizes that there wll be no advantage under the
NRAin preferring illegal aliens to |egal resident workers, any
incentive to hire such illegal aliens is correspondi ngly | essened.
Inturn, if the denand for undocunented aliens declines, there nay
then be fewer incentives for aliens thensel ves to enter in
violation of the federal immgration |aws. The Board' s
enforcenent of the NLRA as to undocunented aliens is therefore
clearly reconcilable wth and serves the purposes of the
mmnﬂra_tlon lans as presently witten. (104 SQG. at 2810.)
(Enphasi s added. )

However, the urt ordered the case renanded to the NNRB to
recraft its renedial provisions, finding that awards of backpay and
rei nstatenent to deported undocunent ed di scrininatees posed a "potential
conflict" wth the INA goal of deterring admssi on of undocunented aliens
inthe US The court held that "inpl enentati on of the Board s traditional
[ backpay and reinstatenent] renedies at the conpliance proceedi ngs nust be
condi ti oned upon the enpl oyees' legal readmttance to the Lhited Sates"

because of the NNRB's obligati on to acconodat e

7 Respondent does not argue that undocunented al i ens shoul d not be
entitled to the protections of the Act or that reporting agricultural
enpl oyees to the INSin retaliation for their protected activity does not
constitute an unfair labor practice. Nothing inthe US Suprene Qourt's
decision in Sure-Tan requires us to reconsider our holding in Mni Ranch
Farns, supra, 7 ALRB No. 48, that undocunented agricul tural enpl oyees are
entitled to the protections of the ALRA
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the equal | y i nportant congressional objective of the INAto deter
unaut hori zed i nmagrati on.

Prelimnarily, we note that the discrimnatees in Sure-Tan,
unlike the discrimnatees in the instant case, had accepted vol untary
departure fromthe US followng investigation of their inmgration
status. (ld. at 90-4 SQ. 2806-2807.) The record before the Suprene ourt
did not indicate wether they had returned to the US fromMxico, |eading
to the Qurt's concern that a backpay and/or reinstatenent order coul d
I nduce themto reenter the country inviolation of the INA It is
therefore uncl ear whether the SQure-Tan deci sion can be read to apply to all
"undocunent ed" discrimnatees or only those who could be |ured across the
border by a renedial order.

Regardl ess of whether the Qure-Tan decision is read broady or
narrowy, however, it is apparent to us that the conditions placed on
rei nstatenent and backpay do not constitute applicabl e NLRA precedent under
section 1148 of the Act. The Sure-Tan Qourt's acconodati on anal ysi s was
grounded in the case of Southern SS . v. NRB (1942) 316 US 31 [62

S Q. 886, the semnal case on federal agency comty. Southern S S and

its progenygl set forth a clear nandate for federal agencies

to acconodate the interpretation and enforcenent of their statutes wth any

ot her congressi onal enactnents wth which they mght

Yee, e g., Wth respect to the NNRB, Laborers International
Lhion of North America v. NRB (DC dr. 1974) 503 F.2d 192 [86 LR-M
2929]: Schnerler Ford, Inc. v. NNRB (7th Qr. 1970) 424 F.2d 1335 [73
LRRVI 2345]. Wt h respect to other f de al agencies, see, e.g., MLean
Trucking Gonpany v. US (1944) 321 US 67 [64 sa. 370]
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even "potential ly* conflict.

The issue before us, however, is quite different.
Any obligation on the part of the ARB a state agency enforcing a state
statute, to restrict its renedies in order to acconodat e

the congressi onal objectives entodied in the INA or any ot her

federal lawraises principles of federalisn which nust be

anal yzed under an entirely separate set of precedent. As the Sure-Tan
court noted, in another context, "federal i smconcerns are sinply not at
stake [in the Sure-Tan case]."

(104 SQ. at 2812.)

Hstory of the ALRA

In considering the paranount interest of the Sate of
Gliforniainregulating labor relations in Glifornia agriculture, we
note that Gongress specifically excluded "agricultural |aborers" fromthe
coverage of the NLRA presunabl y

9 N exander Hanmilton set forth the principles of federalism
whi ch the courts have fol lowed in construing state power:

A entire consolidation of the Sates into one conpl ete nati onal
soverei gnty woul d inply an entire subordination of the parts; and
what ever powers nmight renain in them woul d be alt ether
dependent on the general wll. But as the plan of t

[Gnstitutional ] convention aing only at a partial unl on or
consol i dation, the Sate governnents would clearly retain all the
rights of sovereignty which they before had, and whi ch were not,
by that act, exclusively delegated to the Lhited Sates. This
excl usi ve del egation, or rather this alienation, of Sate
sovereignty, would only exist in tw cases: where the
Gnstitution in express terns granted an excl usive authority to
the Lhion; where it granted in one instance an authority to the
Lhion, towhich a simlar authority inthe Sates woul d be
absolutely and totally contradictory and repugnant. (The
Federalist No. 32, p. 241 (B Wight ed. 1961); see ol ey v.
Board of Vdrdens, 12 Hbw 299, 318-319, 13 L.E. 996 (1851). )
(Enphasis inorigina.)
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as aresult of intense pressure fromagricul tural enpl oyer groups and, in
recognition that mgrant and seasonal |abor patterns nade nany of the
NLRA's provisions inappropriate. (See Gernan, Labor Law Vést Publishing
M.,. 1976, p. 31.) The Gllifornia Legislature's nonentous decision to
fill the vacuumleft by Qongress by enactnent of the ALRA when viewed in
the historical context of Galifornia agriculture, energes as a significant
assertion of "local responsibility" worthy of deference as a conpel |ing
state interest. (See e.g., Bl Johnson's Restaurants v. N.RB (1983) 461
US 731 [103 S Q. 2161]; San Dego Bdg. Trades Guncil v. Garnon (1959)
O US 236 [79Sa. 773.)

Gilifornia agriculture has 1 ong benefitted fromthe use of
alien | abor.

The roots of twentieth-century Mexi can mgration to the Lhited
Sates, characterized chiefly as a nass novenent of rural

| aborers fromspecific regions in north-central Mxico to the
US southwest and mawest can be found in |ate nineteenth-
century Porfirian Mxico. It is during those two decades t hat
the nass of the rural popul ation becane | andl ess as a result of
Porfirio Daz's policies; it is asoduring this period that
nost of the current north-south railroad grid was constructed
and the internal mgration of tenporary agricultural |aborers,
especi al |y young adult nal es, becane noticeabl e. By 1900,
therefore, Mexico' s econony and soci ety had evol ved i n a nanner
whi ch net the preconditions for nass |abor mgration to the
Lhited Sates. _ _ _

(Minuel Garciay Giego, The Inportation of Mxi can Gontract
Laborers to the Lhited Sates, 1942-1964: Antecedents,
Qperation and Legacy, (1980) Lhi versity of Galifornia, San

Dego, p~2-3, fn. omtted. )

During periods of economc crisisinthis country, particularly the
recession of 1921 and the Geat Depression, there were official efforts to
return inmgrants to Mexi co since they were
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percei ved as a burden on the | ocal community and undesirabl e conpetitors in
the work place. (lbid., p. 9-10.) In nany cases, however, enpl oyers
continued to nake use of alien labor. Wth the advent of the Second Vérld
Vr and the availability of new donestic enpl oynent opportunities for
Anerican workers, the Lhited Sates and Mexi can gover nnents agreed on an
unpr ecedent ed programof recruitnent and contracting of mgrant |abor
prinarily for agricultural and railroad work. The initial phase of the
"bracero" systemsaw the devel opnent of huge cl andestine mgratory patterns
exi sting side-by-side wth the programof contract labor. Followng the
war, donestic reaction to this invasion of foreign | abor caused the two
governnents to agree to regul ate nuch of this network by issuing bracero
contracts. By and large, the post-war illegal immgration probl emwas
solved by transformng illegal aliens into contract |aborers under the
bracero program A though the bracero programwas finally ended i n 1964,
the use of alien labor in agriculture did not stop: "abundant evi dence
suggests that Galifornia agribusiness in the early 1970's regul arly reaped
the benefits of a virtually unlimted supply of comnmuters and undocunent ed

workers fromMexico.” (Ktty Glavita, Glifornia s "Ewpl oyer Sanctions”,

Lhiversity of Galifornia, San Dego, 1982, pp. 16-17.) Testinony during
heari ngs on the "S npson- Mizzol i " Inmgration Reformbill reveals that this

situation has continued into the 1980's. (See Hearings Before the

Qubconmittee on Inmgration, Refugees and International Law of the House
Gmmttee on the Judiciary, on HR No. 1510, 98th (ong. 1st Sess., p. 1128
See al so
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HR Rep. No. 98-115, p. 11.)

Inlight of this history, it becones clear that, when the
Legi sl ature extended the rights in the ALRAto all agricul tural
enpl oyees, it did sowth full awareness of this state's historical

: . 10/
reli ance on undocunented agricultural |aborers.=

The ALRA specifically provides, at section 1160.3, that upon the
finding of an unfair |abor practice, the Board is to order appropriate
renedi es -- including reinstatenent and backpay. The Legi sl ature nade no
distinctions between the relief to be provi ded docunented and undocunent ed
aliens. Rather, the Legislature stated in the preanbl e to the Act that, as
anatter of policy, "the people of the Sate of Gilifornia seek to ensure
peace in the agricultural fields by guaranteeing justice for all
agricultural enpl oyees ...." (Ephasis added.)

As the US Suprene Qourt stated in San O ego B dg. Trades

Qouncil v. Garnon, supra, 79 SQ. at 781-782, "The conpelling state

interest in the schene of our federalismin the nai ntenance of donestic
peace is not overridden in the absence of a clearly expressed congressional
directive."

Nonet hel ess, Respondent and several amici argue that awards

of backpay and rei nstatenent to undocunented al i ens

YThe fact that the Glifornia Legislature' s earlier inposition of
sanctions agai nst enpl oyers for hiring undocunent ed enpl oyees was decl ar ed
unconstitutional by the Glifornia Gourt of Appeal the year before the ALRA
was passed (see Dolores Ganning . v. Howard (1974) 40 Gal . App. 3d 673 [ 115
Gl .Rotr. 435]) indicates all the nore forcefully that the subsequent
express |l egislative guarantee of ALRA protections for "all" agricul tural
enpl oyees was intended to include the undocunent ed.
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conflict wth the INAs policy of deterring illegal inmgration and are
therefore invalid by virtue of the Suprenacy Q ause of the US
nstitution. This requires the Board to evaluate its renedial orders
inlight of well-established principles of preenption.
Preenpti on
Absent evidence of an intent by Gongress to occupy a field

of regul ation exclusively, conflicting state | ans:

"...shoul d be preenpted ... 'only to the extent necessary to

protect the achievenent of the ains of'" the federal |aw since

“the proper approach is to reconcile 'the operation of both

statutory schenes wth one another rather than hol ding [the

state schene] conpletely ousted.'" (De Ganas v. B ca (1976) 424

UsS 351, 357, fn. 519 S Q. 933, 937, fn. 5. Quoting Mrrill

Lynch, Rerce, Fenner & Smth v. Wre, 414 US 117, 127, 94

SQa. 383 389, 38 L E.2d 348 (1973), quoting Slver v. New

York Sock Exchange, 373 US 341, 361, 357, 83 S Q. 1246,

1259, 1257, 10 L. Hd.2d 389 (1963).)
Inthis regard, in order for congressional enactnents to preenpt state
authority, one of the followng conditions nust exist: either (1) Gongress
expressly indicates its intention to preenpt, or (2) Gongress' intention to
preenpt nay be inferred from"a schene of federal regul ati on so pervasive as
to nake reasonabl e the inference that ngress left no roomto supplant it,"
or (3) the state lawor regulation actually conflicts wth federal |aw or
(4) the state lawor regulation "stands as an obstacl e to the acconpl i shnent
and execution of the full purposes and objectives of Gngress.”" (P&E v.
S ate Energy Resources and Devel opnent Gonmissi on (1983) 461 US 190 [ 103
SQ. 1713, 1714]; Hdelity Federal Savings & Loan v. de | a Questa (1982)

458 US 141
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[102 S Q. 3014, 3022]; Jones v. Rath Packing (1977) 430 US 519,
[97 SG. 1305, 1309-10].)
No Express or Inplied Intent of Gongress to Gcupy Held
In De Ganas v. Bca, supra, 96 S Q. 933, 937, the US Suprene

Qourt noted the "... Sates possess broad authority under their police
powers to regul ate the enpl oynent relationship to protect workers wthin
the Sate.” The Gourt noted that, simlar to child labor |aws, nini numand
other wage laws, |aws affecting heal th and safety, and workers'
conpensation laws, Gllifornia s attenpt, by neans of Labor Gode section
2805(a), to prohibit the know ng enpl oynent by Galifornia enpl oyers of
undocunented aliens in tines of hi gh unenpl oynent was "certainly wthin the
nai nstreamof such police power regulation.” (96 SQG. at 937.) Through
enactnent of the ALRA Galifornia has exercised its police power to
regul ate the enpl oynent rel ationshi p between agricul tural enpl oyers and
enpl oyees so as to protect workers and bring peace and stability to the
Sate's fields. (See Preanble to ALRA) Thus, the US Suprene Qourt has
often stated where the chal | enged state | aw or regul ati on i nvol ves exer ci se
of astate' s police power, "[we start wth the assunption that the
historic police powers of the Sates were not to be superceded by the
Federal Act unless that was the clear and nani fest purpose of the Act."
(Rcev. Sante Fe Hevator Qoxrporation (1977) 331 US 218, 230 [67 S Q.
1146], See also Jones v. Rath Packing ., supra, 97 S Q. 1305, 1309; and
Bl Johnson's Restaurants, Inc. v. NNRB supra, 103 S Q. 2161.)

In De Ganas v. Bica, supra, 96 S Q. 933, 937-38, the
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Qourt held that Gilifornia s lawregul ating the agricultural enpl oynent of
illegal aliens by inposing crimnal sanctions on their enpl oyers was not
necessarily preenpted by the INA since "[t]he central concern of the INAiS
wth the terns and conditions of admssion to the country and subsequent
treatnent of aliens lawfully in the country." Therefore, the Gurt hel d
that there was neither an express nor an inplied Gngressional intent to
prevent states fromregul ating enpl oynent of undocunented al i ens, although
the urt recogni zed the inherent potential for conflict should the state

| aw operate to burden the rights of legally admtted V\Ol’keI’S.Ej (96 SQ. at
938, n. 6.) The Quprene Qurt has nore recently reiterated that it rejected
the preenption claimin De Ganas "not because of an absence of congressi onal
intent to preenpt but because ongress intended that the Sates be al | owned
"to the extent consistent wth federal law [to] regul ate the enpl oynent of
illegal aliens. [Qtation omtted.]'" (Toll v. Mreno (1982) 458 US 1,
14, fn. 18 [102 S Q. 2977, 2984, fn. 18].)

YThe Quprene Gourt noted that 8 US C section 1324(a)(4) of the I NA
whi ch provi des that enpl oynent shall not be deened to constitute unl awf ul
"harboring" of illegal entrants, indicates "at best evidence of a
peripheral concern wth enpl oynent of illegal entrants.” (De Ganas v.
Bca supra, 96 SQG. at 938.) The Gourt stated further that San O ego
Bdg. Trades Gouncil v. Garnon, supra, 359 US at 243

... adnoni shed that 'due regard for the presuppositions of our
enbraci ng federal system 1ncluding the principle of diffusion of
pover not as a natter of doctrainaire localismbut as a pronoter of
denocracy, has required us not to find wthdrawal fromthe Sates
of power to regul ate where the activity regul ated was a nerely
peripheral concern of [federal regulation].’” (96 SQG. at 939.)
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Accordingly, because the ARA s renedial orders are an exerci se
of Gllifornia s historic police power to protect its workers, and because
Mngress has neither expressly nor inpliedy sought 'through the INAto
occupy the field of regul ati on concerning the enpl oynent of undocunent ed
workers, there is no basis for concluding that the Board s renedi al orders
are precluded by the nere exi stence of the INA
No Actual Gonflict

Bven absent a Gongressional intent to preenpt a Sate's authority
toregulate inacertainfield a Sate's lawis necessarily preenpted if it
actually conflicts wth federal law As the Suprene Qourt warned in
Qldsteinv. Glifornia (1973) 412 US 546, 556 [93 S Q. 2303, 2309]:

V¢ nust al so be careful to distinguish those situations in which
the concurrent exercise of a r by the Federal Governnent and
the Sates or by the Sates al one nay possibly |ead to conflicts
and those situations where conflicts wll necessarily arise. |t
isnot ... anere possibility of inconvenience in the exercise of
povers, but an inmedi ate constitutional repugnancy that can by
Inplication alienate and extinguish a pre-existing right of
[state] sovereignty.' (The Federalist No. 32, p. 243.)

(B Wight ed. 1961).

In both Horida Line and Avocado Gowers, Inc. v. Paul (1963) 373 US 132
[83 S Q. 1210] and Fdelity Federal Savings & Loan v. de | a Questa, supra,
102 SQG. 3014 at 3022, no actual conflict was found because even though

both state | ans invol ved specific requirenents different fromparallel
federal regulations, it was possible to conply wth the state | ans w t hout
triggering

T

T
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federal enforcenent action.Z On the other hand, procl ai ned

the Qourt, "[a] holding of federal exclusion of state lawis
i nescapabl e and requires no inquiry into congressional design where
conpl iance wth both federal awand state regulations is a physical
inpossibility ...." (ld.)

An ALRB renedi al order of reinstatenent and backpay poses no
actual conflict wth an INAlawor regulation. Uhder federal |aw
enpl oyers are not prohibited fromenpl oyi ng undocunented al i ens, even
those subject to a final order of deportation (FOD. Thus, an
agricultural enpl oyer can conply wth an ALRB order of reinstatenent and
backpay wthout violating the | NA

The De Ganas deci sion does not require that in
regul ati ng the enpl oynent rel ationship of undocunented aliens, a state
nust di scrimnate agai nst undocunented workers. It only
HHLHELEEETTTT]
HILHEEEETTTTT]

2\n Qure-Tan, supra, the US Suprene Qourt, foll owng general
principles of federal comty, held that the NNRBs renedial orders had to
pe reconciled wth the INAs goal of deterringillegal inmgration so as to
avoid a "potential conflict" between the two federal laws. (I1d., 104.

SQa. at 2815.) However, as noted before, absent a congressional intent to
preclude state regulation in a specific area, state |laws regulating in
areas traditional |y wthin the nai nstreamof their police povers are

anal yzed not under principles of federal comty but under principles of
federal preenption where the state's ability to regulate is not restricted
unl ess an actual conflict exists. Thus, whereas a potential conflict
suffices to require an acconmodation of the NNRB s renedial authority to
INA policies, the sane potential conflict would not require a simlar
accomnmodat i on of the ALRA's renedial authority. An actual conflict woul d
present itself only if it is inpossible to conply wth both the ARB s
renedi al order and | NA regul ati on.
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stresses that if a state decides to do so,1—3/ it nust denonstrate

sone legitinate state interest and its purpose nust be consi stent
vith federal objectives.

Does ot Sand as an bstacl e

Were no actual conflict exists betwen a state and federal | aw
or regulation, a state lawcan still be preenpted if it "stands as an

obstacl e to the acconpl i shnent and execution

¥ \¢ also note that the chal l enged lawin De Ganas, supra, like the
proposed restrictions on ALRA renedi es, discri ni nat ed agai nst a cl ass of
undocunent ed al i en workers, raising issues of equal protection under the
US and Sate Qnstitutions. In Ayler v. Doe (1982) -457 US 202 at 225
[102 S Q. 2382 at 2399], the Suprene Gourt further explained its decision
In De Ganas as standing for the proposition that "the Sates do have sone
authority to act wth respect toillegal aliens, at |east where such action
mrrors federal objectives and furthers a legitinate state goal." The court
in Ayler described Gilifornia s prohi brtrpn on hiringillegal alrens at
issue in De Ganas, as reflecting "Gongress™ i ntention to bar fromenpl oynent
all alrens except those possessing a grant of permssion to work inthis
country (Ibid.) However, the Hyler court cautioned that while
"undocunent ed status, coup led wth sone articul abl e federal pol i cy might
enhance Sate aut horl tgo th respect to treatment of undocunented aliens
..," where the state borrows the federal classification as a criterionto
discrimnate, "the Sate nust denonstrate that the classificationis
r easonabl y adapted to 'the purposes for which the Sate desires to use it.
(Ate omtted). Thus, were Gl ifornia’ s ALRB renedial orders restricted to
citizens or docunented aliens only, Gidifornia would have to justify its
el7xcl usi on of undocunented workers wth sone legitinate state interest.
However, Gillifornia has articulated its interest in treating all workers,
V\hle_t hfer docunented or not, the sane for purposes of granting renedi al
relief.

Yone Ganas, supra, the Suprene Qourt stated repeatedy that states
coul d regul ate the enpl oynent relationship of illegal aliens where the
regul ati on was "consi st ent wth pertinent federal laws" (96 SQG. at 937),
where the regul ation was a "harnoni ous state regul ation touching on aliens
in general or the enpl oynent of illegal aliens In particuar ..." (96 S Q.
at 937), or where the regul ati on was "fashi oned to renedy | ocal probl ens and
operates only on | ocal enpl oyers, and only wth respect to individual s whom
the federal governnent has al ready decl ared cannot work in this country.”
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of the full purposes and objectives of Gongress.” (Hnes v. Davidowtz
(1941) 321 US 52, 67 [61 S Q. 399, 404].) "Thisinquiry requires the

courts to consider the relationship between state and federal |aws as
they are interpreted and applied, not nerely as they are witten ..."
(Jones v. Rath Packing @., supra, 97 SQG. at 1310.)

In Sure-Tan the Gourt stated that one of the purposes of the
INAwas to deter illegal inmgration. (104 SQ. at 2810.) Therefore we
nust consi der whether the ARB s grant of reinstatenent and backpay to
undocunent ed workers stands as an obstacl e to acconpl i shnent of the INK's
goal of deterring illegal inmhgration.l—S/

W note that the question assunes that the Board can det ermne
who i s an undocunented worker. \Hil e Respondent and sone amici argue
that the Board can nake such determinati ons, we are persuaded by the
argunents of General (ounsel and the National Inmigration Rghts Project,
et a., that infact we do not possess either the capacity or expertise
to nake such determnations. As the Suprene Gourt noted in Ayler v.

Doe, supra, 102 SQG. at p. 2399
...inlight of the discretionary federal power to grant relief
fromdeportation, a state cannot realistically determne that any
particul ar undocunented child wll in fact be deported until
after deportation proceedi ngs have been conpl et ed.

Indeed, for the Board to attenpt to determine an individual's

EThe question is a hypothetical one because, unlike in Qure-Tan, there
IS no evidence that the discrinmnatees whose backpay and reinstatenent are
at issue herein have returned to Mexi co since bei ng di scharged by
Respondent .
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inmgration status woul d i nvade the excl usi ve donai n of the federal
governnent to determne who has a lawful right to be or work inthis
country. (See, e.g., Mnes v. Davidowtz, supra, 61 SQ. 399; and
Takahashi v. Fsh & Gine Gormin (1948) 334 US 410 [68 S Q. 1138, 1142].)

Therefore, except, perhaps, where there is a nonreviewabl e final order of
deportation, there is no basis upon which the ALRB coul d nake a
determnation as to what +s a particular worker's inmgration status.

The General Gounsel's nodel would al lowonly FOs to be
i ntroduced as evidence of an enployee' s illegal status for purposes of
conditioning ALRB renedi al orders. This, it is proposed, woul d avoid the
difficulty of the ARB usurping the authority of the INS and federal courts
to adjudicate a person's i nmgration status.l—B/

However, the SQuprene Gourt has stated that a state's

%' Nenber Carrillo believes it can be legitinatel y and persuasivel y argued
that as to individual s subject to FOs, an ALRB rei nstatenent order woul d
stand as an obstacle to deterring their illegal imnmgration because the ALRB
order could provide the deportable alien wth the financial neans to avoi d
conpl ying wth the INSdirective that he or she | eave the country or coul d
even lure himor her back into the country, thus frustrating conpliance wth
INS orders. Thus in theory, he agrees wth the position of the dissent.
However, as noted by the najority, because FO> are rare, it isillusory to
believe that ALRB reinstatenent orders woul d have anything other than a
specul ative and indirect inpact on the INS ability to acconplish its goal of
deterring illegal inmgration. It is asoillusory to believe that
enpl oyers wll ever be able to introduce an FD at an ALRB conpl i ance
hearing in order to condition an ALRB rei nstatenent or backpay order. Thus
interns of limting a reinstatenent or backpay order for an undocunent ed
enpl oyee, Menber Garrillo sees no practical difference between the
najority's or the dissent's positions, except that the dissent's position
woul d require an enpl oyer to report its enpl oyees to the INSin a nost
likely "vain attenpt to secure an FD
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regul ati on of undocunented workers wll not be preenpted where the state
regul ati on has "sone purely specul ative and indirect inpact on inmgration.”

(De Ganas v. Bca, supra, 96 SQG. at 936.) Apparently, nost persons

unlawfully in this country who are apprehended by the INS | eave by "vol untary
departure" which, while not conclusive of their inmgration status, avoids
the need for an FEDl—7/ Due to the apparent infrequent use of an KD to
effectuate deportation, ALRBrenedial orders wll likewse rarely, if ever,

i npact or burden the INSin any appreciabl e way fromacconplishing its goal

of deterring illegal inmingration.l—Sl Even in the isol ated i nstance where an

i ndividual mght be subject to an F) the INSis not restrained or |imted
inits ability to enforce its FAD Thus, the ALRB s renedial orders woul d
have nothing nore than "sone purely specul ative and i ndirect inpact upon

inmgration” -- insufficient to i nvoke

L V¢ note that the FOD nodel proposed by the General (ounsel
seens inordinately abstruse. For exanple, in sone contexts, a
denial of a notion to stay deportation nay be an FOQ but not
inothers. (Cheng Fan Kok v. INS (1968) 392 US 206
[88 S@. 19/0]; Foti v. INS(1963) 375 US 217 [84 S Q. 306.)
Further, orders of special inquiry officers nay becone FO nerely
b%/ the passage of tine, creating the possibility of nanipulation
of ALRB proceedi ngs that should not be allowed. (See Kadis v.

INS (7th dr. 1965) 343 F. 2d 513.) FHnally, since the validity

of an FD depends on an assessnent of the total circunstances

of the case and is not limted to determnations actual |y nade

at deportation hearings (INSv. Chadha (1983) 462 US 919

[103 S Q. 2764]), adoption of the General Qounsel's "sinpl e

nodel woul d i nexorably drawthe Board into areas far beyond our
expertise. (See, e.g., Fuentes v. INS (Sth dr. 1985) _ _
765 F.2d 886, 890, suggesting that deportation decisions, including
Fs, invol ving persons subject to retaliatory action for enforcing
state labor laws are a matter for the discretion of the Atorney
General of the US)

= (See generally, Annotation, FHnal Deportation Qder (1983)
65 ALR Fed. 742-765.)
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preenption. Therefore, we conclude that our renedial orders do not in
fact stand as an obstacl e to the acconpl i shnent of the general |NA goal
of deterring illegal immgration.

Mbreover, to adopt the General Qounsel's nodel , we woul d
essential |y be conpel |ing an enpl oyer accused by suspect ed undocunent ed
workers of unfair |abor practice violations to report themto INS inmediately
inorder to perfect the enpl oyer's defense to a reinstatenent and backpay
order. If an enpl oyer reports suspected undocunented enpl oyees as soon as
they file unfair labor practice charges, it nay be possible for the INSto
obtain an FAD before the ALRB adj udi cates the unfair |abor practice and
enforces a renedial order. Thus, the very practice wich the Sure-Tan Qurt
found constituted a violation of the NLRA -- nanely, the reporting of
undocunent ed workers by respondents in retaliation for the workers' exercise
of their section 1152 rights -- woul d becone i ndi stingui shabl e fromthe
pursuit of a recognized defense. Again, given the few Fs whi ch mght
arguably be invol ved in ALRB proceedi ngs, the purely specul ative and i ndirect
i npact the ALRB orders could have on the ability of the INAto achieve its
goals or to enforce those few FOs they do issue, and the adverse inpact the
General Qounsel's nodel woul d have on the admnistration of the ARB we
decline to restrict our renedial orders as proposed.

(oncl usi on

W find inour enabling | egislation the expression of a
conpel ling state interest in providing donestic tranquility through
conpr ehensi ve and effective regul ation of agricul tural
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|abor relations in Glifornia. Ve shall therefore continue to provide full
and effective renedies for all Gilifornia agricultura enpl oyees found to be
victing of unfair |abor practices, as directed by section 1160.3 of the Act.
Dated: Qctober 28, 1985

JERME R WADE Mnber

JORE CARR LLQ  Mentoer

PATRAK W HE\N NG Mentoer
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GHAN RPERSON JAMES- MASSENGALE and MEMBER MECARTHY; DO ssenting in Part:

The Lhited Sates Suprene Gourt has rul ed that when
I ssuing certain renedi es ot herw se permssi bl e under the provisions of the
National Labor Relations Act, the federal labor board "is obliged to take into
account another 'equal ly inportant QGongressional objectivie]'." (Sure-Tan,
Inc. v. NNRB(1984) = US _ [104 S@G. 2803].) The court, in that case,

referred specifically to the objective of deterring unauthorized i migration
which is enodied inthe Inmgration and Natural i zati on Act on the basis of
principles of federal comty applicable to federal agencies and tribunals. V&
bel i eve that anal ogous principl es of preenpti on which govern the rel ati onshi ps
between state and federal systens require a simlar, albeit a sonewhat nore
limted, acconmodation by the states. Ve therefore decline tojoin in our

col | eagues’ concl usi on that Sure-Tan has no application what soever to the
renedi al authority of this state's Agricultural Labor Rel ations Board
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(Board).

As the ngjority correctly observes, in order for Qongressi onal
enactnents to preenpt state authority, one of the foll owng conditions nust
exist: (1) Gongress expressly indicates its intention to preenpt, (2)
ngress' intention to preenpt nay be inferred from"a schene of federal
regul ati on so pervasive as to nake reasonabl e the inference that Gongress |eft
no roomto supplant it," (3) the state lawor regul ation actually conflicts
wth federal law or (4) the state lawor regul ation "stands as an obstacle to
t he acconpl i shnent and execution of the full purposes and obj ectives of
Mngress.” (Pacific Gas & Hectric Gnpany v. Sate Energy Resources
onservati on and Devel opnent Gonmassion (1983) 461 US 190 [103 S G. 1713,
1721]; Hdelity Federal Savings & Loan v. de |a Questa (1982) 458 US 141
[102 SG. 3014, 3022]; Jones v. Rath Packing (1977) 430 US 541 [97 S Q.
1305, 1309-1310].)

W agree wth the ngjority that the first three conditions are
absent here. However, based upon the reasoning in Sure-Tan, we believe that a
renedi al order issued under the auspices of the Agricultural Labor Relations
Act (Act), which requires an offer of reinstatenent wth backpay to an
enpl oyee who has been found, pursuant to Inmgration and Naturalizati on
Service (INS proceedings, not lawully entitled to be present and enpl oyed in
the Lhited Sates, would stand as an obstacl e to a Gongressi onal pol i cy whi ch
has been clearly identified by the Suprene Gourt. Such orders, when i ssued
under the color of law provide a strong incentive for illegal reentry or
continued illegal presence. That they constitute an i npermssibl e obstacle to

federal policy is premsed on the state
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actioninherent inthe initia issuance of the order and the potenti al
for state sanctions in the event of nonconpl i ance. =

Wen the Board' s orders do not stand as an obstacle to the
acconpl i shnent and execution of the full purposes and obj ectives of (ongress,
our obligation to acconmodate federal policy is discretionary. (Hyler v. Doe
(1982) 457 US 202 [102 SQ. 2382]; DeCGanas v. B ca (1976) 424 US 351 [96

SQG. 933].) For the reasons which follow we woul d not grant acconmodati on
to federal inmgration policy to the extent which the Lhited Sates Suprene
Qourt has deened appropriate for the National Labor Relations Board. Hrst,
only involuntary departures, pursuant to binding I NS adj udications, are

concl usi ve on the question of whether an alienis legally entitled to be
present and working in the Lhited Sates. (See Hyler v. Doe, supra, 102 S Q.
2382, 2390, fn. 6, conc. opn. by Justice Powel |, 2407, fn. 6.) Second,
Glifornia s conpel ling interest in renedyi ng unfair |abor practices nust be
bal anced agai nst the harmof achieving a result which is contrary to our
statutory prerogative, by permtting deference to a conflicting federal policy
only where thereis in fact a conflict. Vére we to espouse a | ess stringent
standard, we woul d risk denying renedial relief to aggrieved enpl oyees on the
basi s of inconclusive or circunstantial evidence or because of our |ack of
expertise or sophistication in those natters which are uniquely wthin the

province of inmgration authorities. "Principles of federalism

= The fact that an enpl oyer nay not violate any lawin enploying an illegal
alienis totally irrelevant to the limtation i nposed upon the state by
principles of federalism
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present probl ens of adj ustnent and acconmodati on because of the

i nt erdependence of federal and state interests and of the interaction of
federal and state powers.” (DeVeau v. Braisted (1960) 363 US 144 [46 LRRV
2304].)

Therefore, in accordance wth our position, we believe that
conpl i ance proceedi ngs under our Act shoul d adhere to the fol | owng order of
presunpti ons and standard of proof. A discrimnatee who is the beneficiary of
a reinstatenent and backpay order woul d be presunptively entitled to that
renedy. Thereafter, a respondent nay rebut the presunption by denonstrating
that the discrimnatee is the subject of a final order of deportation i ssued
by the Lhited Sates Inmgration and Naturalization Service. In that event,
the di scri mnatee woul d be presuned both unavai l abl e for work and not entitled
toreinstatenent or backpay fromthe date of issuance of such order, unless
the di scrimnatee can denonstrate that, prior to the conpliance hearing, he or
she gained a lawful right towrk inthe Lhited Sates.

V¢ bel i eve the approach whi ch we woul d adopt accords the rel evant
federal authority the fullest necessary considerations of comty. Any further
accommodation is appropriately left to the discretion of the Glifornia
Legi sl at ure.

Dated: Qctober 28, 1985

JYRL JAMES MASSENGALE,  Chai 1 per son

JON P. MCARTHY, Menier
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RG ARALTIRAL SHRM GBS INC 11 ARB N, 27
Gase No. 81-C=167-SAL, et al.

SQuppl enent al Board Deci si on

In this Suppl enental Decision, the Board noted that its prior Decision and
Qder need not be nodified to condition renedial provisions on a showng
that discrimnatees, sone of whomwere undocunented aliens, are lawfully in
the country and entitled to enploynent. In so ruling, the Board found that
ausS Suprene Qourt decision, Sure-Tan, Inc. v. NNRB(1984) __US __[104
S@. 2803], was not applicable precedent to the Glifornia Agricultural
Labor Relations Act due to principles of federalism The Board held that it
was not preenpted by federal |awfromcontinued enforcenent of renedial
provisions requiring rei nstatenent and backpay for undocunented al i ens
pecause they created no actual conflict wth federal |awnor obstacle to
the full effectuation of federal policies. Glifornias conpelling state
interest in renedying unfair |abor practices in agricultural enpl oynent and
the conpl exity and exclusivity of federal procedures for determning
inmgration status mlitate in favor of conti nued ALRB renedi al practi ces.

Fnally, the Board rejected the General Qounsel's suggestion that woul d
permt introduction of final orders of deportation into Board conpliance,
proceedi ngs to establish a defense to Board ordered rei nstatenent or
packpay provisions. The Board found the General (ounsel's suggesti on

unvor kabl e due to the vagaries of imnmgration | awand practice. The Board
found that naking alienage rel evant to Board conpl i ance hearings woul d have
achilling effect on persons who mght be tenpted to assert the protection
of the Act and woul d encourage respondents to retaliate agai nst
undocunent ed enpl oyees who file unfair |abor practice charges agai nst them

D ssenting i ni on

Chai r per son Janes- Missengal e and Menber MCarthy di ssented fromthe

naj ority opinion insofar as they believe that general principles of federal
preenption obligate the ALRB as a state agency, to recognize, although not
to the extent required of federal agencies, limtations onits renedial
authority arising fromthe Lhited States Suprene Qourt' s deci sion in Sure-
Tan, Inc. v. NNRB(1984) _US __[104 SQG. 2803]. It is their view
that where the INS has found that an enpl oyee is not lawfully entitled to
be present and enployed in the Lhited Sates, a renedial order issued under
color of law which requires an offer of reinstatenent wth backpay, coul d
provide a strong incentive for illegal reentry or continued illegal
presence. Lhder such circunstances, the order stands as an inpermssible
obstacle to federal inmgration | aws and policies. Accordingy, they




woul d hol d that an enpl oyee who is the beneficiary of an ALRB rei nst at enent
w th backpay order would not be entitled to that renedy where the enpl oyer
can denonstrate that the enpl oyee is the subject of a final INS order of
deportation. |f, however, an enpl oyee can denonstrate, prior to concl usion
of the Board s proceedings, that he or she gained the lawful right to be
enpl oyed in the Lhited Sates, he or she would be entitled to the renedi es
fromthe date of such entitlenent.

* * *

This Gase Sumary is furnished for infornation only and is not an
official statement of the case, or of the ALRB
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